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COMMENTSOF GLOBAL NAPS, INC.

Globd NAPs, Inc. (“Globa NAPS’) respectfully files these comments on the impact of the

FCC's recent order regarding |SP-bound calling on the matters before the Department.*
1. Retroactive Effects.

The FCC's new order does not purport to affect the terms of existing contracts of its own force.
Instead, 1SP Remand Order forthrightly acknowledges that it works a radicd change in the legd
andysis applicable to compensation for 1SP-bound cdls. To the contrary, it Sates that its new analyss
is to have prospective effect only. ISP Remand Order at 49, 82. It follows that whatever
contractua obligations an ILEC may have had with respect to 1SP-bound cdls sent to a particular
CLEC prior to the effective date of the new order (which Globa NAPs understands to be on or about
June 14, 2001) are completely unaffected by the 1S Remand Order. Moreover, to the extent that
questions exist with respect to the meaning of possibly unclear contractud terms, the parties intent in
agreeing to those terms obvioudy cannot have been affected by the new FCC order. See, e.g., lllinois
Bell v. Worldcom, 1999 U.S. App. LEXIS 20635 (7" Cir., August 19, 1999).

For these reasons, the ISP Remand Order has no effect whatsoever on the matters formally

“before’ the Department in this maiter. Verizon either owes compensation for 1SP-bound calls under

' Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order,



pre-exising contracts, or it does not. That is to be determined by a review of the language of the
contracts and the parties intent at the time. Since the parties’ intent cannot possibly have been affected
by the ISP Remand Order, that order is irrdlevant to the parties obligations under their contracts. For
this same reason, Globa NAPs incorporates by reference its prior comments and other filings before
the Department, which remain redevant to the question of parties obligations under their existing

contracts. Again, the proper answer to that question is unaffected by the ISP Remand Order.
2. Prospective Effects.

The ISP Remand Order has prospective effects, but what they are will vary from case to case.
This is because the FCC said expresdy that it did not intend its order to affect existing contractua
relationships. 1SP Remand Order at § 82. Exigting contracts say what they say and mean what they
mean, even going forward after the FCC's order. As those contracts expire and are renegotiated,
however, the new regime established in the |SP Remand Order takes effect.”

The exception to this generd rule may exist on a case-by-case basis, depending on the content
of particular interconnection agreements. Asthe ISP Remand Order notes, interconnection agreements
may contain “change of law” provisons that permit or require the parties to modify therr contractua
relationship to take account of changesin law. 1d. The ISP Remand Order, by totaly repudiating
nearly five years of settled interpretation of the meaning and scope of Section 251(b)(5) of the federd
Communications Act, is plainly a*“change’ in law under common usage of that term, dthough whether it

(..continued)
CC Dkt. Nos. 96-98 and 99-68, FCC 01-131 (rel. April 27, 2001) (“ISP Remand Order”).

2 That is, Verizon, the ILEC, may dect to take advantage of the rate- and minute-caps set out in

the ISP Remand Order, including an obligation to make whatever lower rate it seeks to apply to ISP-
bound traffic under the new regime to dl local traffic, incuding landline and wirdess traffic. Globd
NAPs grongly urges the Department to be extremely vigilant in enforcing these nondiscrimination
provisons of the ISP Remand Order, since Verizon has an obvious interest in gaming the system, if it
can, to pay little or nothing for ISP-bound calls, but il receive high rates for landline and wirdess cdls



is a “change’ for purposes of any particular contract will depend, entirdly, on the language of the
contract.

Parties, of course, may be unable to agree whether their existing contracts need to be modified
inlight of the |SP Remand Order, and, if S0, how. The Department would, in the normal course, be the
forum for resolving any such disputes, which would amount to disagreements about the interpretation of

interconnection agreements.
3. Policy Effects.

While its effects on particular contracts retrogpectively is zero, and its effects on particular
contracts progpectively will vary from case to case, the Department may reasonably consider the policy
implications of the ISP Remand Order in its decisonmaking. Broadly sated, the ISP Remand Order
recognizes that serving 1SPs entails codts, and aways has.  Accordingly, it would be inconsstent with
the ISP Remand Order, as well as with the parties contracts, to hold that a rate of zero compensation
aoplies to I1SP-bound cals under existing contracts. Indeed, a holding retrospectively that the
gppropriate rate is zero would plainly be confiscatory.

Second, the ISP Remand Order makes clear that there is no bads for establishing a different
rate for ISP-bound cals, on the one hand, and traditiond voice cdls, on the other. ISP
Remand Order 111 90-91. Consequently, whatever non-zero rate the Department concludes should
apply in exiging contracts should be the same rate for both traditionad voice and ISP-bound cdlls.
Indeed, in light of the considerations the FCC articulated in developing its initid rate of $0.0015 per
minute, clearly on aretrospective basis a higher rate than that would be appropriate.

Congdering dl these factors, the Department could reasonably encourage parties to settle
exigting disputes about exigting contracts, and provide guidance as to what the Department considers a

(..continued)
it receives.



reasonable settlement figure.  While the Department is not legaly empowered to force parties to

compromise their respective contractua rights, perhapsit could, in light of the broad Structure of the |SP

Remand Order, nonetheless encourage parties to do so.

Finaly, Globa NAPs notes that it concurs in the comments filed today by WorldCom, Inc.
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